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TO ALL PARTIES :

Enclosed please find the recommendation of Administrative Law Judge Dwight D.
Nodes. The recommendation has been filed in the form of an Opinion and Order on:

LITCHFIELD P ARK S ERVICE COMP ANY
(ACCOUNTING ORDER)

Pursuant to A.A.C. R14-3-110(B), you may file  exceptions  to the  recommenda tion of
the  Adminis tra tive  Law Judge  by filing an origina l and ten (10) copies  of the  exceptions  with
the  Commission's  Docke t Control a t the  address  lis ted be low by 4:00 pm. on or be fore :

SEPTEMBER 13, 2007

The enclosed is NOT an order of the Commission, but a recommendation of the
Administrative Law Judge to the Commissioners. Consideration of this matter has tentatively
been scheduled for the Commission's Working Session and Open Meeting to be held on:

SEPTEMBER 18, 2007 AND SEPTEMBER 19, 2007

For more  informa tion, you ma y conta ct Docke t Control a t (602) 542-3477 or the
He a ring Divis ion a t (602) 542-4250. For informa tion a bout the  Ope n Me e ting, conta ct the
Executive  Director's  Office  a t (602) 542-3931 .
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BRIA c .  Mc  E lL
EXECUTIVE DIRECTOR
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BEFORE THE ARIZONA CORPORATION COMMISSION

MIKE GLEASON, Chairman
WILLIAM A. MUNDELL
JEFF HATCH-MILLER
KRISTIN K. MAYES
GARY PIERCE

DOCKET NO. W-01427A-06-0807IN THE MATTER OF THE APPLICATION OF
LITCHFIELD PARK SERVICE COMPANY FOR
APPROVAL OF AN ACCOUNTING ORDER
AUTHORIZING THE DEFERRAL OF COSTS
ASSOCIATED WITH EFFORTS TO ADDRESS
THE POTENTIAL CONTAMINATION OF
WATER SUPPLY LOCATED IN MARICOPA
COUNTY, ARIZONA.

DECISION no.

OPINION AND ORDER

April 5 , 2007

P hoe nix, Arizona

Dwight D. Node s

Mr. Jay Shapiro, FENNEMORE CRAIG, P.C., on
behalf of Applicant; and

Mr. Cha rle s  Ha ins , S ta ff Attorne y, Le ga l Divis ion, on
b e h a lf o f t h e  Ut ilit ie s  Div is io n  o f t h e  Ar iz o n a
Corpora tion Commiss ion.
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12 DATE  O F  HE AR ING :

13 P LAC E  OF  HE AR ING:

14 ADMINIS TR ATIVE  LAW  J UDG E :

15 AP P E ARANCE S :

16

17
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19 On De c e mbe r 28 , 2006 , Litc h fie ld  P a rk S e rvic e  Compa ny ("LP S CO" o r "Compa ny") file d

20 with the  Arizona  Corpora tion Commis s ion ("Commis s ion") a n a pplica tion re que s ting a pprova l of a n

21 a c c o u n tin g  o rd e r a u th o riz in g  d e fe rra l o f c o s ts  a s s o c ia te d  with  e ffo rts  to  a d d re s s  th e  p o te n tia l

22 conta mina tion of its  wa te r s upply due  to the  proximity of a  fe de ra lly de s igna te d s upe rfund s ite .

23 On  J a n u a ry 2 5 ,  2 0 0 7 ,  th e  C o m m is s io n 's  Utilitie s  Div is io n  ("S ta ff") file d  a  R e q u e s t fo r

24 P roce dura l Orde r. S ta ff s ought a  he a ring due  to the  "comple x is s ue s " involve d, including the  impa ct

25 on the  Compa ny from the  fe de ra l s upe rfund s ite  de s igna tion a nd the  pote ntia l for continuing litiga tion

26 a ga ins t the  re s pons ible  pa rty a nd LP S CO.

27 On J a nua ry 31 , 2007 , LP S CO file d  a  Re s pons e  to  Re que s t fo r P roce dura l Orde r. LP S CO

28

BY THE COMMISSION:
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DOCKET NO. W-01427A-06-0807

1 sta ted tha t S tasI:ls  assertion tha t "complex issues" a re  ra ised by this  applica tion is  oversta ted because

2 a ll the  Compa ny is  s e e king by the  a pplica tion is  a n a ccounting orde r tha t would pe rmit LP S CO to

3 de fe r cos ts  for future  ra te  re cove ry cons ide ra tion. LP S CO cla ime d tha t it ha d a lre a dy informe d its

4 customers of the  superfund designation and additional monitoring being undertow<en by the  Company.

5 By P roce dura l Orde r is s ue d on Fe brua ry 7, 2007, a  he a ding wa s  s che dule d for Ma rch 30,

6 2007, and other procedural deadlines were  established.

7 On February 8, 2007, LPSCO tiled a  Request for Scheduling Change .

8 On Fe brua ry 14, 2007, a  P roce dura l Orde r wa s  is sue d re sche duling the  he a ring for April 5,

9 2007, and directing LPSCO to publish notice  of the  applica tion and the  hea ring da te . No reques ts  for

10 inte rve ntion we re  re ce ive d.

11 On March 15, 2007, LPSCO tiled the  Direct Tes timony of Greg Sorenson, the  vice -pre s ident

12 of fina nce  for Algonquin Wa te r S e rvice s .

13 On Ma rch 30, 2007, S ta ff file d the  Re spons ive  Te s timony of Je ffre y Michlik, a  public utilitie s

14 ana lys t for S ta ff. S ta ff recommended approva l of the  applica tion subject to ce rta in conditions .

15 The  hea ring was  he ld on April 5, 2007, a s  scheduled, be fore  a  duly authorized Adminis tra tive

16  La w J udge . At the  conclus ion of the  he a ring, the  ma tte r wa s  ta ke n unde r a dvis e me nt pe nding

17 issuance  of a  Recommended Opinion and Orde r.

1 8 =l= * * * *

19

* * * * =l=

Ha ving cons ide re d the  e ntire  re cord he re in a nd be ing fully a dvis e d in the  pre mis e s , the

20 Commiss ion finds , concludes , and orde rs  tha t:

2 1

22 1. On De ce mbe r 28, 2006, LPSCO file d with the  Commiss ion a n a pplica tion re que s ting

23 a pprova l of a n a ccounting orde r a uthorizing de fe rra l of cos ts  a s socia te d with e fforts  to a ddre ss  the

24 pote ntia l conta mina tion of its  wa te r supply due  to the  proximity of a  fe de ra lly de s igna te d supe rfund

25 s ite .

26

FINDING S  O F FACT

LP S CO provide s  wa te r a nd wa s te wa te r s e rvice s  to cus tome rs  in Ma ricopa  County,

27 Arizona  in  a nd a round the  citie s  of Litchfie ld  P a rk a nd Goodye a r. LP S CO is  a  wholly owne d

28 subs idia ry of Algonquin Wate r Resources  of America  which, in turn, is  a  wholly owned subs idia ry of

2.

2
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1 the  Algonquin P owe r Income  Fund, a n e ntity ba s e d in  Ca na da  which owns  e ne rgy, wa te r a nd

2 wa s te wa te r, a nd re la te d a s s e ts  of a pproxima te ly $800 million in the  Unite d S ta te s  a nd Ca na da ,

3 including seven wa te r and/or was tewa te r utilitie s  in Arizona .

4 3. By its  a pp lica tion  in  th is  p roce e d ing , the  Compa ny s e e ks  a n  a ccounting  orde r

5 a uthorizing LP S CO to de fe r cos ts  incurre d in re s pons e  to groundwa te r conta mina tion from the

6 P hoe nix-Goodye a r Airport S upe rfund S ite . As  de s cribe d by S ta ff witne s s  Michlik, the  s ite  wa s

7 pla ce d on the  Unite d S ta te s  Environme nta l P rote ction Age ncy's  ("EP A") Na tiona l P rioritie s , or

8 Supe rfund, lis t in 1983 a s  the  Litchfie ld Airport Are a  Supe rfund S ite .. Afte r the  a irport prope rty wa s

9  tra ns fe rre d  to  the  City of P hoe nix, the  s ite  wa s  re na me d the  P hoe nix-Goodye a r Airport Are a

10 S upe rfund S ite , a nd the  s ite  wa s  la te r divide d into the  P hoe nix-Goodye a r Airport North a nd S outh

l l s ite s  due  to diffe re nt conta mina tion source s  a nd diffe re nt re spons ible  pa rtie s . The  North S ite  wa s

12 a cquire d in the  1980s  by Cra ne  Co. ("Cra ne "), a  compa ny ba se d in Conne cticut which is  re spons ible

13 for cle a nup of tha t s ite . Cle a nup of the  S outh S ite , which e ncompa s s e s  portions  of the  P hoe nix-

14 Goodyea r Airport, is  the  re spons ibility of Goodyea r Tire  & Rubber Company (Ex. S -1, a t 411 .

15 4. According to  Mr. S ore ns on, the re  is  a  s ignifica nt pos s ibility tha t s e ve ra l of the

16 Company's  we lls  will be  impacted by contamina tion from solvents  such a s  trichloroe thylene  ("TCE")

17 which ha ve  e nte re d the  groundwa te r in the  a rea  due  to the a ctivitie s  of Unidyna mic P hoe nix, Inc.,

18 which is  now owne d by Cra ne  (Ex. A-l, a t 2). The  moving zone  of groundwa te r conta mina tion is

19 re fe rre d to a s  the  "TCE P lume "(Id .).

20 5. Mr. S ore nson te s tifie d tha t LP S CO le a rne d in July 2006 tha t the  TCE P lume  ha s  the

21 potentia l to impact a s  many as  6 of LPSCO's  opera ting wells , and 3 we lls  for which the  Company has

22 purcha s e  options .

23 consulta nt, Arca dis , re ga rding loca tions  for pla cing "se ntine l we lls " (use d for monitoring of the  TCE

24 P lume ). Due  to move me nt of the  P lume , LP S CO's  TW1 a nd TW2 we lls  a re  the  mos t imme dia te ly

25 a ffected and a re  be ing monitored on a  weekly ba s is . Mr. Sorenson indica ted tha t the  Company has

26 comme nce d drilling of re pla ce me nt we lls  for TW1 a nd TW2, due  to the  a pproxima te ly one -ha lf mile

27

2 8
1 Mr. Michlik's testimony cited articles published December 15 and 19, 2006, in the West Valley View, which indicated
that the North Site Plume is spreading and now threatening several of LPSCO's water sources.
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1 proximity of the  TCE P lume  to those  we lls  (a t the  time  of the  hea ring) (Id. a t 3).

2 6. Due  to the  cos ts  be ing incurred by LPSCO to re spond to the  TCE P lume , it is  seeking

3 an accounting orde r to de fe r such cos ts  in orde r tha t the y ma y be  cons ide re d in a  future  ra te  ca se .

4 The  type s  of cos ts  be ing incurre d a re  for e ngine e ring, hydrologic a na lys is , le ga l, a nd a ccounting, a s

5 we ll a s  community outreach and regula tory re la ted expenses . Othe r types  of cos ts  tha t LPSCO may

6 incur, a nd would the re by de fe r for poss ible  future  re cove ry, a re : ca pita l cos ts  a s socia te d with drilling

7 or purchas ing replacement we lls , cos ts  for trea tment of contamina ted wa te r, increa sed ope ra tion and

8 ma inte na nce  e xpe nse s  re la te d to re pla ce me nt we lls , litiga tion cos ts  for de fe nding a ga ins t la wsuits ,

9 a nd litiga tion cos ts  re la te d to se e king re s titution from the  re spons ible  pa rtie s . Mr. S ore nson te s tifie d

10 tha t these  types  of cos ts  would be  de fe rred under the  accounting order, a s  would any se ttlement cos ts

l l and/or amounts  rece ived as  a  result of se ttlements  or damages  awards  in litiga tion aga inst the  parties

12 re spons ible  for the  conta mina tion (Id. a t 4 ).  As described above , an accounting order would not have

13 a n impa ct on curre nt ra te s , but would a llow de fe rra l of cos ts  incurre d, a nd monie s  re ce ive d, by the

14 Company associa ted with the  SuperfUnd Site  contamina tion. Because  the re  is  not a  current e ffect on

15 ra te s , LP S CO a ls o  s e e ks  re troa ctive  a pplica tion of the  a ccounting orde r to  the  da te  whe n the

16 Company began to incur cos ts  re la ted to the  TCE P lume  (Id. a t 5).

17 7. S ta ff witne ss  Michlik te s tifie d dirt S ta ff a gre e s  tha t the  TCE P lume  is  thre a te ning the

18 Company's  wa te r supply, and tha t an accounting orde r is  appropria te  to a llow LPSCO to de fe r cos ts

19 incurred in re sponding to the  contamina tion threa t (Ex. S -1 , a t 5). However, S ta ff recommends  tha t a

20 s ta rting da te  of July 1, 2006, be  e s ta blishe d in the  a ccounting orde r, which is  the  a pproxima te  da te

21 LPSCO firs t became  aware  of the  immediacy of the  TCE P lume  threa t to its  wa te r supply and began

22 to take a ction a ccordingly (Id. a t 6). S ta ff a lso made the  following re comme nda tions  for conditions  it

2

a ) LP S C O  s h o u ld  b e  re q u ire d  to  t ile  with  Do c ke t C o n tro l,  a s  a
Complia nce  Ite m in this  docke t, a n a nnua l s ta tus  re port of a ll ma tte rs
re la ted to die  deferra ls , and the  cumula tive  costs  thereof,

b) No inte res t should be  a llowed to accrue  on the  de fe rra ls ; and
c) Proceeds  from any se ttlement should be  applied to reduce  the  de fe rra ls

(Id  a t 7).

23 believes should be included in the accounting order:

24

25

26

27

28 8. At the  hea ring, Mr. Sorenson te s tified tha t LPSCO agrees  with the  appropria teness  of

4 r
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1 S ta ffs  propos e d s ta rting da te  for be ginning the  de fe rra ls  (J uly 1, 2006), a nd tha t the  Compa ny is

2 a gre e a ble  to tiling a nnua l re ports  a s  re comme nde d by S ta ff (Tr. 8-10). Howe ve r, Mr. S ore ns on

3 disagreed with S ta ff' s  recommenda tions  regarding the  inability to accrue  inte res t on the  defe rra ls  and

4 with S ta ffs  propos a l to re quire  a ny s e ttle me nt proce e ds  to be  a pplie d to re duce  the  de fe rra ls . He

5 indica ted his  unders tanding of an accounting order is  tha t a ll of the  cos ts  and proceeds  a re  tracked in

6 an account for iirture  conside ra tion in a  ra te  case , but the re  is  no prior ra te  trea tment accorded to any

7 such cos ts  or proceeds  prior to the  ra te  case  in which the  de fe rra ls  a re  conside red (Tr. 10-13).

8 9. At the  hea ring, the re  was  some  confus ion rega rding how the  S ta ffs  pos ition rega rding

9 poss ible  se ttle me nt proce e ds  diffe rs  from the  Compa ny's  pos ition tha t cos ts  a nd proce e ds  should be

10 tra cke d, but no pro forma  tre a tme nt s hould be  e s ta blis he d in  the  a ccounting orde r. Mr. Michlik

11 a ppe a re d to be  conce rne d tha t LPSCO could re a ch a  se ttle me nt but some how shie ld knowle dge  of

12 such proceeds from the  Commission in a  future  case  and thereby pre judice  ra tepayers  (Tr. 55-57).

13 10. In re sponse , Mr. Sorenson re ite ra ted the  Company's  pos ition tha t it intends  to track a ll

14 of the  costs  incurred and proceeds rece ived in deferra l accoturts , and tha t the  accounting order s imply

15 provides  a  tracking mechanism for those  cos ts  and proceeds  (Tr. 64).

16 l l . We  a gre e  with LP S CO tha t S ta ffs  re comme nda tions  re ga rding the  a bility to a ccrue

17 inte re s t on the  de fe rra ls  a nd on se ttle me nt proce e ds , a re  unne ce ssa ry a t this  time . We  wish to ma ke

18 clea r, howeve r, tha t we  a re  making no finding in this  Orde r a s  to the  appropria teness  of any leve l of

19  cos ts  incurre d  by LP S CO, including  whe the r in te re s t cos ts  ma y be  re cove ra ble . Inde e d, the

20 Compa ny's  witne ss  a cknowle dge d a t the  he a ring, tha t a ccrua l of cos ts  unde r a n a ccounting Orde r

21 provide s  no gua ra nte e  of future  re cove ry. Ra the r, the  a ppropria te  forum in which to cons ide r the

22 defe rred cos ts , a s  we ll a s  proceeds  re la ted to the  TCE P lume  threa t, is  in a  future  ra te  case  when a ll

23 pa rtie s  will be  entitled to litiga te  the  appropria teness  of recove ry of the  de fe rra ls  in ra te s . We  expect

24 tha t the  Compa ny will prope rly a ccount for a ll of the  cos ts  it incurs , a s  we ll a s  a ny proce e ds  it

25 rece ives , rega rding its  re sponse  to the  Super b S ite  conta mina tion. We  a ls o e xpe ct tha t LP S CO

26 will ta ke  a ll ne ce ssa ry me a sure s  to prote ct its  cus tome rs  from the  thre a t of conta mina te d wa te r, a nd

27 tha t the  Compa ny will purs ue  re s titu tion from the  pa rty or pa rtie s  re s pons ible  for the  pote ntia l

28 contamina tion of LPSCO's  wa te r supplie s .

1
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CONCLUS IONS  OF LAW1

2 1.

3 Arizona  Cons titution.

2. Th e  Co mmis s io n  h a s  ju ris d ic tio n  o ve r LP S CO a n d  th e  s u b je c t ma tte r o f th e

LP S CO is  a  pub lic  s e rvice  corpora tion  with in  the  me a ning  of Artic le  XV of the

4

5  a pp lica tion .

6 3. The  cos t de fe rra l a u thoriza tion  gra nte d  he re in  doe s  not cons titu te  a  finding  or

7 determination that those  costs  are  reasonable , appropria te , or prudent.

8 4. It is  in the  public inte re s t to a llow LP S CO to re cord a ll incre a se d cos ts  incurre d, a nd

9 proce e ds  re a lize d, be ginning July 1, 2006, for re sponding to the  wa te r supply conta mina tion thre a t

10 pos e d by the  TCE P lume  a s s ocia te d with the  P hoe nix-Goodye a r Airport North S upe rfund S ite , a s

l l de fe rred debits  and credits  in Account No. 8600-2-0100-10-1910-0000 (NARUC Account No. 186.2

12 Other Defe rred Debits ).

13

14 IT IS  THEREFORE ORDERED tha t Litchfie ld P a rk S e rvice  Compa ny is  he re by a uthorize d

15 to record, for accounting purposes , a ll increased costs  incurred, and proceeds rea lized, beginning July

16 l, 2006, for re sponding to the  wa te r supply contamina tion threa t posed by the  TCE Plume  associa ted

17 with the  P hoe nix-Goodye a r Airport North S upe rfund S ite , a s  de fe rre d de bits  a nd cre dits  in Account

18 No. 8600-2-0100-10-1910-0000 (NARUC Account No. 186.2 Othe r De fe rre d De bits ).

19 IT IS  FURTHER ORDERED tha t the  cos t de fe rra l a uthoriza tion gra nte d Litchfie ld  P a rk

20 Se rvice  Compa ny he re in doe s  not cons titute  a  finding or de te rmina tion tha t the  de fe rre d cos ts  a nd

21 proce e ds  a re  re a sona ble , a ppropria te , or prude nt, a nd tha t this  De cis ion sha ll not be  cons true d a s

22 providing a ny re lie f through ra te s  with re s pe ct to the  ultima te  re cove ry of the  a bove -a uthorize d

23 defe rra ls .

24 IT IS  FURTHER ORDERED tha t Litchfie ld P a rk S e rvice  Compa ny s ha ll pre pa re  a nd re ta in

25 accounting records  sufficient to pe rmit de ta iled review, in a  ra te  proceeding, of a ll de fe rred cos ts  and

26 proceeds  recorded as  authorized above .

27

28

ORDER

6
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IT IS FURTHER ORDERED that this Decision shall become effective immediately.

BY ORDER OF THE ARIZONA CORPORATION COMMISSION.

COMMISSIONER COMMISSIONER

IN WITNESS WHEREOF, 1, DEAN s. MILLER, Interim
Executive Director of the Arizona Corporation Commission,
have hereunto set my hand and caused the official seal of the
Commission to be affixed at the Capitol, in the City of Phoenix,
this day of , 2007.

1 IT IS  FURTHER ORDERED tha t Litchfie ld  P a rk S e rvice  Compa ny s ha ll file  with  Docke t

2 Control, a s  a  Complia nce  Ite m in this  docke t, a n a nnua l s ta tus  re port of a ll ma tte rs  re la te d to the

3 defe rra ls , and the  cumula tive  cos ts  the reof, with the  firs t s uch report due  no la te r than December 31,

4 2007.

5

6

7

8

9

1 0

11 COMMIS S IONER

1 2

1 3

1 4

1 5
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19 DIS S ENT

20

21 DIS S ENT

22

23

24

25

26

27

28

DEAN s. MILLER
INTERIM EXECUTIVE DIRECTOR

7 DECISION NO.
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Mr. Greg Sorensen
LITCHFIELD P ARK S ERVICE COMP ANY
12725 W. Indian School Road, Suite  D101
Avonda le , Arizona  85323

Jay L. Shapiro
FENNEMORE CRAIG, P .C.
3003 N. Centra l Ave ., Suite  2600
Phoenix, Arizona  85012
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Chris tophe r Ke e le y, Chie f Couns e l
Le ga l Divis ion
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1200 West Washington Street
Phoenix, Arizona  85007
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Ernest G. Johnson, Director
Utilitie s  Divis ion
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